Reporter\u27s Verbatim Report of Proceedings, September 22, 2009, Volume XIII, Session 4 of 4 [Pages 2899-2946] by unknown
University of Washington School of Law 
UW Law Digital Commons 
King County Superior Court Documents School Finance Litigation: McCleary v. State of Washington 
9-22-2009 
Reporter's Verbatim Report of Proceedings, September 22, 2009, 
Volume XIII, Session 4 of 4 [Pages 2899-2946] 07-2-02323-2 
Follow this and additional works at: https://digitalcommons.law.uw.edu/king 
Recommended Citation 
"Reporter's Verbatim Report of Proceedings, September 22, 2009, Volume XIII, Session 4 of 4 [Pages 
2899-2946]" 07-2-02323-2. King County Superior Court Documents. 275. 
https://digitalcommons.law.uw.edu/king/275 
This Transcript is brought to you for free and open access by the School Finance Litigation: McCleary v. State of 
Washington at UW Law Digital Commons. It has been accepted for inclusion in King County Superior Court 
Documents by an authorized administrator of UW Law Digital Commons. For more information, please contact 
cnyberg@uw.edu. 
 
                                                                   2899 
 
 
 
            1   IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
 
            2      IN AND FOR THE COUNTY OF KING 
                ---------------------------------------------------- 
            3   MATHEW AND STEPHANIE McCLEARY on   ) 
                their own behalf and on behalf of  ) 
            4   KELSEY and CARTER McCLEARY, their  ) 
                two children in Washington's public) 
            5   schools; ROBERT AND PATTY VENEMA,  ) 
                on their own behalf and on behalf  ) 
            6   of HALIE AND ROBBIE VENEMA, their  )SUPREME COURT 
                two children in Washington's public) 
            7   schools; and NETWORK FOR EXCELLENCE) 
                IN WASHINGTON SCHOOLS, ("NEWS"), a ) 
            8   state-wide coalition of community  )NO. 84362-7 
                groups, public school districts,   ) 
            9   and education organizations,       ) 
                            PETITIONERS,           )  CASE NO. 
           10                                      ) 
                            VERSUS                 )07-2-02323-2SEA 
           11                                      ) 
                    STATE OF WASHINGTON,           ) 
           12                   RESPONDENT.        ) 
                ----------------------------------------------------- 
           13          Proceedings Before Honorable JOHN P. ERLICK 
                ----------------------------------------------------- 
           14 
                                KING COUNTY COURTHOUSE 
           15                   SEATTLE, WASHINGTON 
 
           16 
                                DATED:  SEPTEMBER 22, 2009 
           17               Volume XIII, Session 4 of 4 
 
           18 
                                A P P E A R A N C E S: 
           19 
 
           20               FOR THE PETITIONERS: 
 
           21 
                                BY:  THOMAS F. AHEARNE, ESQ., 
           22                        CHRISTOPHER G. EMCH, ESQ., 
                                     EDMUND ROBB, ESQ. 
           23 
                            FOR THE RESPONDENT: 
           24 
                                BY:  WILLIAM G. CLARK, ESQ., 
           25                        CARRIE L. BASHAW, ESQ. 
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            1               P R O C E E D I N G S 
 
            2               (Afternoon session.  Open court.) 
 
            3               THE BAILIFF: All rise.  Court is in 
 
            4   session. 
 
            5               THE COURT:  Please be seated. 
 
            6               Mr. Ahearne, please continue. 
 
            7                REDIRECT EXAMINATION 
 
            8 
 
            9   BY MR. AHEARNE: 
 
           10      Q.  Still on Trial Exhibit 235, please. 
 
           11          I would ask you to turn to page 29.  State's 
 
           12   attorney asked you some questions about this chart. 
 
           13   It shows that although 19 is the State minimum 
 
           14   requirement, there are school districts across the 
 
           15   state that have graduation requirements that are 
 
           16   higher; correct? 
 
           17      A.  You are saying although 19 is half of -- over 
 
           18   half require more? 
 
           19      Q.  There are many that require more; correct? 
 
           20      A.  Yes. 
 
           21      Q.  Of the school districts in our State that 
 
           22   require the most credits for graduation, do those tend 
 
           23   to be the smaller school districts, or the larger 
 
           24   school districts? 
 
           25      A.  Smaller. 
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            1      Q.  You would also reference that something along 
 
            2   the lines of districts offer more than the State 
 
            3   minimum because of consumer demand. 
 
            4          Do you recall saying something like that? 
 
            5      A.  Yes. 
 
            6      Q.  Is it also accurate to say that requiring more 
 
            7   than 19 is needed to provide kids the realistic 
 
            8   opportunity to get into college? 
 
            9      A.  That is getting into college -- and/or whatever 
 
           10   they are going to do after high school is one of the 
 
           11   big drivers, yes. 
 
           12      Q.  When you say, "whatever they are going to do," 
 
           13   that would include going directly into the work force? 
 
           14      A.  Yes, but I don't think that is so much what is 
 
           15   driving the credit -- the increase in the credit 
 
           16   requirements. 
 
           17          It is that most jobs that pay decently now 
 
           18   require at least some post-secondary education. 
 
           19          So it is really to get the student equipped to 
 
           20   be successful -- to gain entry in and be successful in 
 
           21   whatever they are going to, whatever they are. 
 
           22          It may not be a four-year college.  It would be 
 
           23   two-year college, or a construction apprenticeship, or 
 
           24   something like that. 
 
           25      Q.  All right. 
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            1          If I could ask you to, please, turn to, it is 
 
            2   page 11, but if I recall correctly, you said some of 
 
            3   the page numbers are knocked out on your copy. 
 
            4          If you find, maybe, page 10 or 12, it would be 
 
            5   the page in between.  You have got it, page 11? 
 
            6      A.  Yes. 
 
            7      Q.  It says "Preparation For Post-Secondary 
 
            8   Education" at the top. 
 
            9      A.  Yes. 
 
           10      Q.  It says "Unacceptable Remedial Rates." 
 
           11      A.  Yes. 
 
           12      Q.  Then that bullet that says: 
 
           13          "52 percent of community and technical college 
 
           14      students, who graduated from high school in 2006, 
 
           15      took precollege, (remedial) classes in 2006- 2007, 
 
           16      English, reading or math?" 
 
           17          Do you see that? 
 
           18      A.  Yes. 
 
           19      Q.  To the best of your knowledge, is that true? 
 
           20               MS. BASHAW:  Your Honor, I am going to 
 
           21   object. 
 
           22               This goes beyond the scope of cross 
 
           23   examination.  I can't ask the witness about 
 
           24   remediation issues. 
 
           25               MR. AHEARNE:  Your Honor, she asked this 
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            1   witness about the exhibit that she had introduced into 
 
            2   evidence.  I believe that I am allowed to cross on the 
 
            3   exhibit that she had introduced into evidence. 
 
            4               MS. BASHAW:  I believe that counsel also 
 
            5   used this exhibit in his direct exam.  If he wanted to 
 
            6   ask her about those slides, he could have. 
 
            7               But this goes beyond what I asked this 
 
            8   witness. 
 
            9               THE COURT:  I don't know how far we are 
 
           10   going to get into this line of questioning.  It does 
 
           11   appear to be slightly beyond the scope of the cross 
 
           12   examination. 
 
           13               Certainly, with regard to if this is what 
 
           14   this exhibit says, I will allow that and we will see 
 
           15   how far beyond that we will get. 
 
           16   BY MR. AHEARNE: 
 
           17      Q.  All right.  I think that the question was to 
 
           18   the best of your knowledge; is that true? 
 
           19      A.  Yes. 
 
           20      Q.  Then my last question is, why is that an 
 
           21   unacceptable remediation rate? 
 
           22      A.  Well, so that you start with the reality that 
 
           23   most good paying jobs require at least some 
 
           24   post-secondary education. 
 
           25          So when we say post-secondary, we mean college 
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            1   level works. 
 
            2          So this is unacceptable, because those young 
 
            3   people are having to spend their time in college -- 
 
            4   community college, perhaps, but not exclusively -- 
 
            5   doing lower level work.  So they are not getting 
 
            6   college level credit for that. 
 
            7          Then what we know is that they don't persist. 
 
            8   They don't stick with it.  They don't get 
 
            9   post-secondary credentials. 
 
           10          Thus, they are not -- they have not obtained the 
 
           11   skills that they need to get decent paying employment. 
 
           12   Obviously, there are other consequences as well, but 
 
           13   that is the major concern. 
 
           14      Q.  All right. 
 
           15          If I could ask you to turn to Exhibit 239, 
 
           16   please.  The State's attorney had asked you some 
 
           17   questions, starting on page 6, which says "P.6" at the 
 
           18   bottom. 
 
           19          Starting on line 16, with Section 103, which 
 
           20   reference to RCW 28 A 050.210, she asked you some 
 
           21   questions following up on that; right? 
 
           22      A.  Yes. 
 
           23      Q.  It includes the paragraphs about starting at 
 
           24   page -- line 32 -- "the knowledge and skills essential 
 
           25   to:  (1) read with comprehension, (2) apply the core 
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            1   concepts" -- and three and four - and those 
 
            2   paragraphs? 
 
            3      A.  Yes. 
 
            4      Q.  Those are the paragraphs that derive from House 
 
            5   Bill 1209? 
 
            6      A.  Correct. 
 
            7      Q.  She then asked you some questions on page 7, 
 
            8   starting at actually a line on line 22 through 23, she 
 
            9   said the sentence: 
 
           10            "In order for student to have the opportunity 
 
           11      to develop the Basic Education knowledge and skills 
 
           12      under RCW 28 A.150.210." 
 
           13          Do you remember that clause that she asked you 
 
           14   about? 
 
           15      A.  Yes. 
 
           16      Q.  When it says, "opportunity to you," does that 
 
           17   mean a realistic and effective opportunity? 
 
           18      A.  Yes. 
 
           19      Q.  When it is referring to the Basic Education and 
 
           20   knowledge and skills to you, is that the board member 
 
           21   provisions, read with comprehensive, and core 
 
           22   concepts, et cetera? 
 
           23      A.  To me it includes those, but it is not -- but 
 
           24   those are not enough. 
 
           25      Q.  It is more than that? 
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            1      A.  It is more than that. 
 
            2      Q.  But it is at least that? 
 
            3      A.  Yes. 
 
            4      Q.  Then if I may, if my notes are correct, you 
 
            5   said then that what follows -- "the following pages 
 
            6   are the brings 1209 to life by operationalizing it." 
 
            7          Do you recall saying something along those 
 
            8   lines? 
 
            9      A.  I don't know what you are really asking me, 
 
           10   honestly. 
 
           11      Q.  My notes say that you said something along the 
 
           12   lines that following provisions in this Section 104 -- 
 
           13      A.  I know, but all of my answers were in response 
 
           14   to a specific question.  So it is really hard for me 
 
           15   to say "do I recall saying something like that." 
 
           16      Q.  That is fair. 
 
           17      A.  All right. 
 
           18      Q.  Do the following provisions in what I am 
 
           19   talking about, then, are the questions that the State 
 
           20   attorney requested you about, for example, page 8 with 
 
           21   respect to increasing the hours to 1080, kindergarten 
 
           22   hours from 450 to 1000, are those what you were 
 
           23   referring to as bringing 1209 to life by 
 
           24   operationalizing it? 
 
           25      A.  I think that I was specific -- I was being a 
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            1   little bit more -- I was speaking more in reference to 
 
            2   the Core-24 and the meaningful high school diploma. 
 
            3          So that the new definition of Basic Education in 
 
            4   here, the policy language, plus the references to 
 
            5   hours, the increased hours, and the reference to the 
 
            6   opportunity to complete 24 credits, that all of that 
 
            7   taken together would bring to life the ability, you 
 
            8   know, to actually implement Core-24. 
 
            9      Q.  All right. 
 
           10          Then when we get to page 8, which would then 
 
           11   these hours and things that you were referring to, for 
 
           12   example, on lines 6 through 10, it talks about the 
 
           13   State's attorney had asked you about that, "increasing 
 
           14   to at least 1080 hours for grades 7 through 12." 
 
           15          Do you recall that? 
 
           16      A.  Yes. 
 
           17      Q.  If I understood your testimony correctly, that 
 
           18   was -- that is going to occur, when the legislature 
 
           19   implements that; is that correct? 
 
           20      A.  Right. 
 
           21          Hopefully, sooner, but no later than 2018 
 
           22   pursuant to the, you know, Phase-In. 
 
           23      Q.  If we can just talk about the Phase-In for a 
 
           24   second. 
 
           25          You talked about the Quality Education Council; 
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            1   correct? 
 
            2      A.  Yes. 
 
            3      Q.  That Council is going to -- actually, why don't 
 
            4   we jump ahead to Exhibit 1652, which is one of the 
 
            5   exhibits that the State asked you about. 
 
            6               MR. AHEARNE:  I am comfortable with 
 
            7   proceeding without having you have it. 
 
            8               THE COURT:  Go ahead.  Thank you. 
 
            9               MR. AHEARNE:  It is the list of the 
 
           10   members. 
 
           11   BY MR. AHEARNE: 
 
           12      Q.  At the bottom, the State asked you some 
 
           13   questions about the Quality Education Council 
 
           14   membership, that is shown on Trial Exhibit 1652; 
 
           15   correct? 
 
           16      A.  Yes. 
 
           17      Q.  It showed several members of the House of 
 
           18   Representatives; correct? 
 
           19      A.  Yes. 
 
           20      Q.  One of those is Skip Priest, who was on the 
 
           21   Basic Education Task Force; correct? 
 
           22      A.  Yes. 
 
           23      Q.  The Basic Education Task Force had several 
 
           24   members from the House of Representatives as well; 
 
           25   yes? 
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            1          Then the Quality Education Council has several 
 
            2   members of the Senate; correct? 
 
            3      A.  Yes. 
 
            4      Q.  And the Basic Education Task Force had several 
 
            5   members of the Senate; correct? 
 
            6      A.  Yes. 
 
            7      Q.  As well the Quality Education Council has the 
 
            8   Superintendent of Public Instruction? 
 
            9      A.  Yes. 
 
           10      Q.  The Basic Education Task Force had the 
 
           11   Superintendent of Public Instruction? 
 
           12      A.  Different person, but, yes. 
 
           13      Q.  Same office? 
 
           14      A.  Yes. 
 
           15      Q.  I noticed that at that time Dr. Betty Heide is 
 
           16   on the Quality Education Council? 
 
           17      A.  Yes, she is. 
 
           18      Q.  She was a member of the Task Force as well; 
 
           19   correct? 
 
           20      A.  Yes.  Correct, in a different capacity. 
 
           21      Q.  Wearing a different hat, but the same human 
 
           22   being? 
 
           23      A.  Yes. 
 
           24      Q.  Then there is several members of the Quality 
 
           25   Education Council, including you; correct? 
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            1      A.  Including me, yes. 
 
            2      Q.  As the Basic Education Task Force had several 
 
            3   other members involved in the education as well; 
 
            4   correct? 
 
            5      A.  Yes. 
 
            6      Q.  If I understand the Quality Education Council 
 
            7   is going to be putting together the recommendations, 
 
            8   or the proposals for a Phase-In to the legislature; 
 
            9   correct? 
 
           10      A.  Correct. 
 
           11          It is a major piece of its work.  It is not -- 
 
           12   it is only work, but it is a major piece of its work. 
 
           13      Q.  The proposals would be submitted to the 2010 
 
           14   legislature? 
 
           15      A.  Starting with -- 
 
           16      Q.  That is the plan? 
 
           17      A.  Starting with the 2010 legislature. 
 
           18      Q.  The Phase-In proposal would be made by the 
 
           19   Quality Education Council to the legislature? 
 
           20      A.  That is what the legislation asked us to do. 
 
           21      Q.  That is what the current legislature asked you 
 
           22   to do? 
 
           23      A.  Yes. 
 
           24      Q.  The legislature will then accept, change, 
 
           25   reject, do something; correct, supposedly? 
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            1      A.  Yes. 
 
            2      Q.  There would be some Phase-In depending upon 
 
            3   what the legislature decides to accept or reject from 
 
            4   the Quality Education Council's recommendations; 
 
            5   correct? 
 
            6      A.  Correct. 
 
            7      Q.  Does the current version, 2261, specify what 
 
            8   the details of that implementation is going to be, for 
 
            9   example, the funding formulas themselves? 
 
           10      A.  No. 
 
           11          They make a -- there is a funding formula, 
 
           12   technical working group. 
 
           13      Q.  That is a separate work group from the then 
 
           14   Quality Education Council itself; right? 
 
           15      A.  Right. 
 
           16          The two need to work hand-in-hand, obviously. 
 
           17          So that another important duty that is -- that 
 
           18   comes out of the -- the law, basically, made a number 
 
           19   of assignments of work to be done, and a schedule for 
 
           20   getting that work done and reporting it back to the 
 
           21   legislature. 
 
           22          So, another major piece is in the law, is set up 
 
           23   in the new budgeting methodology, which it refers to 
 
           24   the prototype budgeting method. 
 
           25          So that one of the tasks, one of the things that 
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            1   both the QEC and the funding technical group is going 
 
            2   to work on is what the -- the actual values are using 
 
            3   prototype budget method. 
 
            4          What are or what is the State funding today and 
 
            5   what are the -- what would the ending -- what should 
 
            6   the ending values be to fund the operating costs and 
 
            7   the instructional time called for in the new 
 
            8   definition of Basic Education. 
 
            9          Then my understanding is that then that four of 
 
           10   that allocation can then be put into a formula that 
 
           11   would then go -- be the method, by which the districts 
 
           12   would receive money and then the districts would have 
 
           13   the discretion to spend it differently, but, that they 
 
           14   would -- we would be able to know for sure that we -- 
 
           15   at least, at the State level -- were funding schools 
 
           16   properly. 
 
           17          So there would be a starting value for -- at 
 
           18   least as an analytical exercise -- and then there 
 
           19   would be an ending value. 
 
           20          Then the phasing-in plan will show how the State 
 
           21   walks itself forward, from where we are now, to full 
 
           22   implementation of the law. 
 
           23          Over the years, contemplates, a lot of 
 
           24   additional pieces of work coming in to form this 
 
           25   sequence of action. 
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            1      Q.  There is a Quality Education Council and work 
 
            2   groups that are going to be coming up with proposals 
 
            3   on what should be done; correct? 
 
            4      A.  Yes. 
 
            5      Q.  Is there any requirement that the legislature 
 
            6   actually adopt what is being proposed? 
 
            7               MS. BASHAW:  Your Honor, this is has been 
 
            8   asked and answered several times. 
 
            9               MR. AHEARNE:  Your Honor, in the State's 
 
           10   cross they tried to make the point that 2261 has 
 
           11   certain things that are going to be done, are going to 
 
           12   be an accomplished. 
 
           13               I want the record to be clear as to whether 
 
           14   the witness is believing that this is something to be 
 
           15   done or realistically or in the near future. 
 
           16               MS. BASHAW:  The whole notion of this 
 
           17   legislature being able to change from year to year, 
 
           18   has been asked several times of this witness by 
 
           19   Mr. Ahearne. 
 
           20               MR. AHEARNE:  I don't think that I was 
 
           21   questioning on the legislature changing from 
 
           22   year-to-year. 
 
           23               THE COURT:  No, the question is with 
 
           24   respect to the funding. 
 
           25               I will allow it. 
 
 
 
                Dolores A. Rawlins, RPR, CRR, CCR Official Court Reporter, 
206-296-9171   
                                                                   2914 
 
 
 
            1               Overruled. 
 
            2      A.  So, in the law there is a date -- there are a 
 
            3   lot of dates for work, when work is to have been 
 
            4   completed, in order for it to be reported back to the 
 
            5   QEC and then to the legislature. 
 
            6          The QEC is supposed to function as an 
 
            7   integrator, to take all of this stuff into account and 
 
            8   making its recommendations, and in continuing to 
 
            9   fulfill its duty overtime, to constantly be monitoring 
 
           10   the Basic Education definition and funding, so that it 
 
           11   doesn't stagnate. 
 
           12          There is a specific date in the law relative to 
 
           13   the transportation.  Then there is the date of 2018. 
 
           14      Q.  The specific law date with respect to the 
 
           15   transportation is the current version bill calls for 
 
           16   the transportation -- the new transportation funding 
 
           17   system to start by the 2013-2014 school year; correct? 
 
           18      A.  That is correct. 
 
           19      Q.  Is there any requirement on when the full 
 
           20   funding of transportation is going to be finished? 
 
           21      A.  I would have to go read that section again. 
 
           22      Q.  It is sitting here today, to your knowledge, is 
 
           23   there -- 
 
           24      A.  I don't know.  I just can't remember. 
 
           25      Q.  That is fair. 
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            1          But going back to then the Quality Education 
 
            2   Council, I understand it is integrator that is pulling 
 
            3   all of the -- interrogator was not your word, what was 
 
            4   it? 
 
            5      A.  Interrogative body, but that is the gist. 
 
            6          It is an integrator, to take the recommendations 
 
            7   from all of these work groups and try to make some 
 
            8   coherent -- 
 
            9      Q.  -- proposal that makes sense? 
 
           10      A.  Yes, that is correct. 
 
           11      Q.  Sort of like the Basic Education Task Force 
 
           12   spent 18 months coming up with the proposal that they 
 
           13   thought made sense; correct? 
 
           14      A.  Sort of like that, but, we are at a different 
 
           15   phase in the work now. 
 
           16          Our deliberations are more on, okay, we have a 
 
           17   new definition, how are we going to implement it? 
 
           18          The Basic Education Task Force was more a 
 
           19   precursor to that work. 
 
           20      Q.  You keep saying a new definitions.  Doesn't 
 
           21   2216 say that the new definition takes effect, once it 
 
           22   is fully implemented? 
 
           23      A.  It does.  But it also has a section that makes 
 
           24   a new definition. 
 
           25      Q.  Is it a little circular that a new definition 
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            1   once it is fully implemented -- without -- 
 
            2               MS. BASHAW:  Your Honor, argumentative. 
 
            3               MR. AHEARNE:  I will withdraw the question, 
 
            4   your Honor. 
 
            5   BY MR. AHEARNE: 
 
            6      Q.  We covered the QEC and integrated and make 
 
            7   their proposals. 
 
            8          A few final questions.  There is a requirement 
 
            9   that the legislature actually adopt whatever the 
 
           10   recommendations that the QEC comes up with; correct? 
 
           11      A.  Yes. 
 
           12      Q.  Even if the legislature does adopt it, is the 
 
           13   requirement that the governor signs it without vetoing 
 
           14   sections of it? 
 
           15      A.  No. 
 
           16      Q.  If I can ask you to look at the last exhibit, 
 
           17   Trial Exhibit 2.  Could you just read to yourself 
 
           18   paragraph that is highlighted on Trial Exhibit 2? 
 
           19      A.  I am sorry, you were saying reading it? 
 
           20      Q.  To yourself, you don't have to read it into the 
 
           21   record. 
 
           22          Have you ever seen that paragraph before? 
 
           23      A.  I think so. 
 
           24      Q.  Does that have any significance to you -- 
 
           25   strike that. 
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            1          What, if any, significance does that paragraph 
 
            2   have to you as Chair of the State Board of Education? 
 
            3      A.  It is significant in that it expresses the -- 
 
            4   what it means to make ample provision for the 
 
            5   education of all of our children and is a statement of 
 
            6   our responsibilities -- 
 
            7      Q.  -- as a State? 
 
            8      A.  -- as a State. 
 
            9               MR. AHEARNE:  Thank you.  I have nothing 
 
           10   further. 
 
           11               THE COURT:  Ms. Bashaw, anything further? 
 
           12               MS. BASHAW:  Just a short follow up. 
 
           13               RECROSS EXAMINATION 
 
           14   BY MS. BASHAW: 
 
           15      Q.  Ms. Ryan, you indicated in answer to questions 
 
           16   about what the legislature did in the past legislative 
 
           17   session, in terms of taking money away, that there was 
 
           18   an important distinction between the legislature not 
 
           19   taking money away from Basic Education, but from other 
 
           20   things. 
 
           21          Do you recall that, your testimony about that? 
 
           22      A.  Yes. 
 
           23      Q.  Why is that an important distinction? 
 
           24      A.  The distinction that I was making was when you 
 
           25   said, "other taking away from other things," I guess I 
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            1   was, what I was referring to is did the legislature -- 
 
            2   the question, I think, I was asked "was did the 
 
            3   legislature cut the funding for education?" 
 
            4          So I said yes; and that it was, it might be an 
 
            5   important distinction to just note that the 
 
            6   legislature cut funding for education, or for sources 
 
            7   of funds, or for items that were not considered part 
 
            8   of Basic Education. 
 
            9          It didn't cut those things that it has 
 
           10   considered part of Basic Education.  So, one can be 
 
           11   happy or sad about that, but I just thought that it 
 
           12   was worth noting. 
 
           13      Q.  All right. 
 
           14          The fact that the legislature in 2261 has 
 
           15   redefined Basic Education, what significance does that 
 
           16   have from you going forward, when the legislature is 
 
           17   needing to make funding decisions? 
 
           18      A.  Well, I believe that it is very significant. 
 
           19          I -- the Board has worked really hard on the 
 
           20   high school graduation requirements proposal. 
 
           21          But the more that I learned, the more I realized 
 
           22   that the board, you know, the board did not want to 
 
           23   put an unfunded mandate on the school districts. 
 
           24          So it became important to us that we advocate to 
 
           25   get it funded.  The more that I learned about that 
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            1   process, the more it became clear to me that the 
 
            2   policy basis and the hours and the necessary hours to 
 
            3   implement that, had to make their way into a new Basic 
 
            4   Education definition. 
 
            5          That it was the only way to nail that down at 
 
            6   all securely.  That the things will come and go, but 
 
            7   the things that we say are part of the Basic Education 
 
            8   we fund. 
 
            9          So that is why we worked so hard to amend the 
 
           10   Basic Education definition in 2261. 
 
           11               MS. BASHAW:  Thank you. 
 
           12               Nothing further, your Honor. 
 
           13               THE COURT:  Mr. Ahearne? 
 
           14               MR. AHEARNE:  Two quick questions, your 
 
           15   Honor. 
 
           16                REDIRECT EXAMINATION 
 
           17 
 
           18   BY MR. AHEARNE: 
 
           19      Q.  In your response to the State's questions, when 
 
           20   were you saying Basic Education, did you mean the 
 
           21   Basic Education Programs? 
 
           22      A.  That term -- that term, I am not sure exactly 
 
           23   what you mean by that. 
 
           24      Q.  You understand that there is a Basic Education, 
 
           25   for example, Basic Education allocation? 
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            1      A.  Yes. 
 
            2      Q.  That is a program. 
 
            3      A.  Yes. 
 
            4      Q.  Then there is a LAP program and the Special Ed 
 
            5   program and the ELL program and the transportation 
 
            6   program? 
 
            7      A.  Yes. 
 
            8      Q.  When you said "Basic Education," you were 
 
            9   referring to those Basic Education Programs? 
 
           10      A.  Yes, and those things which are in the program 
 
           11   of instruction today and which are funded via the 
 
           12   allocation formulas. 
 
           13      Q.  All right. 
 
           14          Then the second question, when were you talking 
 
           15   about has the 2261 has redefined Basic Education.  If 
 
           16   I could ask you to look at 2239, please -- Trial 
 
           17   Exhibit 2239. 
 
           18          I am sorry it is late of the day, Trial Exhibit 
 
           19   239, it is 2261.  I will ask you to look at page 3, 
 
           20   please. 
 
           21          Starting on line 17 it says: 
 
           22          "New section, it is the intent of the 
 
           23      legislature that specified policies and allocation 
 
           24      formulas adopted under this Act will constitute the 
 
           25      legislature's definition of Basic Education under 
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            1      Article IX of the State constitution, once fully 
 
            2      implemented." 
 
            3          Do you see that? 
 
            4      A.  I do. 
 
            5      Q.  Is that what you were referring to as the new 
 
            6   definition of the Basic Education? 
 
            7      A.  No. 
 
            8      Q.  What were you referring to? 
 
            9      A.  I am referring to Section 103 and then it goes 
 
           10   on to sort of -- 103, 104 -- 
 
           11      Q.  Et cetera? 
 
           12      A.  Yes, but not too much et cetera. 
 
           13          I think that it is primarily 103 and 104, maybe 
 
           14   it goes into 105. 
 
           15          I would have to look, literally, go through -- 
 
           16   but I mean, the main part that I was speaking about 
 
           17   was the Section 103 and probably most importantly 
 
           18   Section 104, where it begins on line 22. 
 
           19      Q.  All right. 
 
           20      A.  Then it is carried forth in more detail in 
 
           21   terms of hours and then the provision for the 24 
 
           22   credits and on line 20 on page 8. 
 
           23      Q.  All right.  Thank you. 
 
           24               THE COURT:  Mr. Bashaw? 
 
           25               MS. BASHAW:  No further questions, your 
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            1   Honor. 
 
            2               THE COURT:  Ms. Ryan, I have a few 
 
            3   questions for you, if you will bear with me. 
 
            4               Is occupational education a requirement 
 
            5   currently? 
 
            6               THE WITNESS:  Yes, it is. 
 
            7               THE COURT:  What is it? 
 
            8               THE WITNESS:  It is -- the requirement is 
 
            9   for just one credit.  It is to provide an introductory 
 
           10   course for what people would think of as sort of the 
 
           11   career exploration. 
 
           12               THE COURT:  All right. 
 
           13               You testified that you do not need a high 
 
           14   school diploma in order to attend community college. 
 
           15               Is that referred to as the Running Start 
 
           16   Program, or is that something different? 
 
           17               THE WITNESS:  Something different.  It 
 
           18   refers to the fact that our community colleges operate 
 
           19   with what they call an open admissions policy. 
 
           20               So no matter when in your life, you could 
 
           21   always go to the campus and -- the community college 
 
           22   is open to you. 
 
           23               So you might have dropped out from high 
 
           24   school, but, you know, now you are 26 years old and 
 
           25   you want to learn a trade, or you want to try to get 
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            1   back on track with, maybe, you want to go to college 
 
            2   or whatever. 
 
            3               But you -- we don't -- we have an open 
 
            4   policy to our citizens -- it is one of the 
 
            5   foundational sort of principles of the community 
 
            6   college. 
 
            7               But that said, you know, it is important to 
 
            8   realize, though, that they assess the person and you 
 
            9   will take tests and they will start you in -- and you 
 
           10   will hear people talk about Adult Basic Education. 
 
           11               So you might be on the community college 
 
           12   campus and you will be taking your classes at whatever 
 
           13   level that you are at.  It doesn't mean that you will 
 
           14   be taking college level courses. 
 
           15               THE COURT:  Can one get his or her GED at a 
 
           16   community college? 
 
           17               THE WITNESS:  I believe that they can.  I 
 
           18   think that a lot of people actually do. 
 
           19               The legislature actually just enacted a new 
 
           20   law that you can actually get your high school diploma 
 
           21   now at the same time that you earn certain number of 
 
           22   community college credits. 
 
           23               But that is college credits. 
 
           24               THE COURT:  Which would apply to getting a 
 
           25   diploma, or could apply to getting a diploma, a high 
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            1   school diploma? 
 
            2               THE WITNESS:  Yes. 
 
            3               There is a new provision in the law, if 
 
            4   somebody say that they dropped out of high school and 
 
            5   never got a diploma, maybe they never got a GED. 
 
            6               But they went to the community college and 
 
            7   they worked their way through community college at 
 
            8   college level courses, that there is a provision in 
 
            9   law now where the community college can actually award 
 
           10   them a high school diploma as well. 
 
           11               So obviously for employability, that can be 
 
           12   very helpful to a person to be able to know that they 
 
           13   can go back as an adult and get the diploma, if they 
 
           14   met certain requirements. 
 
           15               THE COURT:  This is just pure curiosity. 
 
           16   The Board of Education has a emblem, or a symbol, that 
 
           17   it uses, it is a circle with the State of Washington. 
 
           18   Inside is the lamp. 
 
           19               What is that lamp? 
 
           20               THE WITNESS:  I don't know.  I don't know. 
 
           21   I am only laughing because we -- 
 
           22               THE COURT:  Do you know what I am referring 
 
           23   to? 
 
           24               THE WITNESS:  I do.  Yes. 
 
           25               THE COURT:  I wonder if it was Alladin's 
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            1   lamp. 
 
            2               THE WITNESS:  I thought that maybe, myself, 
 
            3   thought, maybe it was a bad sense of humor, as 
 
            4   Alladin's lamp. 
 
            5               And that you know at various points have 
 
            6   thought about when the Genie gets out of the bottle. 
 
            7   So -- 
 
            8               THE COURT:  Does the -- in Washington 
 
            9   State, is there any uniform requirement for graduation 
 
           10   at this time? 
 
           11               THE WITNESS:  I don't know what you mean? 
 
           12               THE COURT:  For example, minimum passage on 
 
           13   the WASL testing. 
 
           14               THE WITNESS:  Yes. 
 
           15               They have to pass their -- for the high 
 
           16   school students have to pass the reading and the 
 
           17   writing WASL right now. 
 
           18               In addition, they have to meet the 
 
           19   graduation requirements in terms of the course, taking 
 
           20   the courses or earning credits. 
 
           21               They have to meet at least the State 
 
           22   minimums, but they also have to meet whatever 
 
           23   additional requirements their local district may have 
 
           24   put on them. 
 
           25               Then we mentioned the culminating in the 
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            1   high school project. 
 
            2               THE COURT:  There is no GPA, or grade point 
 
            3   average requirement in the State of Washington; is 
 
            4   there, to graduate? 
 
            5               THE WITNESS:  No. 
 
            6               THE COURT:  For the passage of 2013 my 
 
            7   understanding is that that has been increased from 19 
 
            8   credits to 20 credits. 
 
            9               THE WITNESS:  That is correct. 
 
           10               THE COURT:  Has that been funded. 
 
           11               THE WITNESS:  No. 
 
           12               There has been no change in the funding 
 
           13   formulas that so -- so that that credit, the 
 
           14   presumption is that the districts, whatever funding 
 
           15   that the districts are getting, would be enough to 
 
           16   cover that. 
 
           17               THE COURT:  Do you know whether that credit 
 
           18   would require, or be associated with additional 
 
           19   expenses for the schools? 
 
           20               THE WITNESS:  I don't know. 
 
           21               THE COURT:  You have stated that you don't 
 
           22   think that we can guarantee outcomes, but we must 
 
           23   provide the opportunity. 
 
           24               You stated that because you believe that 
 
           25   we, being the State and school districts and teachers 
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            1   and everyone else, ultimately, don't and can't control 
 
            2   all other factors. 
 
            3               How, in your opinion, would the State 
 
            4   measure whether it is complying with the 
 
            5   constitutional mandate of making ample provision for 
 
            6   the Education of all children? 
 
            7               In other words, do we look at an input 
 
            8   model or look at an outcome model? 
 
            9               THE WITNESS:  I think that we have to look 
 
           10   at both.  I think that you have to make a set of 
 
           11   assumptions about what you think in this day and age 
 
           12   that the students need. 
 
           13               I mean, the Basic Education Task Force and 
 
           14   2261, wrestled with this on the cost input side and 
 
           15   thought that the way to do it is to create this new 
 
           16   budgeting method and it is fairly straightforward. 
 
           17               But you assume a school, a certain size, 
 
           18   and then you work your way through "what do you think 
 
           19   that the school needs? 
 
           20               It needs a principal.  It needs certain, so 
 
           21   much for books and computers and work your way through 
 
           22   costs categories, be reasonable about it and you know, 
 
           23   over-laying efficiency considerations, over-laying 
 
           24   instructional considerations. 
 
           25               You know, over-laying all of the research 
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            1   that exists about what might -- what do we think, what 
 
            2   do people actually know helps drive student learning. 
 
            3               You know, maybe you would say, let's have 
 
            4   small class sizes in the early grades, because there 
 
            5   is a lot of information about that, or there is 
 
            6   different approaches to teaching kids, whose native 
 
            7   language is different than English. 
 
            8               There are things that are known, so you can 
 
            9   make assumptions about those things. 
 
           10               So you would say, figure out what those 
 
           11   items costs and try to provide that. 
 
           12               Then things like the -- I talked a bit 
 
           13   about it is important, if you are in a standard space 
 
           14   system, like we are, it is important that you not just 
 
           15   have the standard and the test. 
 
           16               It is important for the kid that they 
 
           17   actually are taught that they are provided the 
 
           18   opportunity to learn the content. 
 
           19               So you have to have a way to provide for 
 
           20   that and know whether you are doing it. 
 
           21               Then probably one of the most important 
 
           22   things is to have an effective teaching.  So I think 
 
           23   that, you know, the best that you can do is to have a 
 
           24   comprehensive approach to your question, that is where 
 
           25   costs are -- you know, you are clearly investing 
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            1   enough money. 
 
            2               But you are also not -- you are equally 
 
            3   rigorous about the other aspects of the system and 
 
            4   holding the State, and then school districts, to high 
 
            5   standards and carrying those things out. 
 
            6               THE COURT:  Do you think that 2261 does 
 
            7   that, just in terms of proposed budgeting methods 
 
            8               THE WITNESS:  I think that the budgeting 
 
            9   method that is called out in 2261 makes a lot of 
 
           10   sense. 
 
           11               It is a methodology that is a lot easier to 
 
           12   understand.  I think that we will, overtime, it will 
 
           13   serve us well, because we can -- you can then step 
 
           14   back and say -- like, "as the world changes, let's say 
 
           15   a long time ago, you know, people thought of computers 
 
           16   as some extraneous tool." 
 
           17               You know, you can know that the lay person, 
 
           18   the parents, the community can look at these things 
 
           19   and say, "you know, the world really has changed in 
 
           20   this regard.  We need to update our definitions." 
 
           21               I think that the budgeting method is good. 
 
           22   We have to, now, make sure that we bring this all -- 
 
           23   we take this good law and bring it to life. 
 
           24               THE COURT:  Why doesn't Washington, the 
 
           25   Board of Education, or some other agency, determine a 
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            1   state-wide curriculum? 
 
            2               Is that a loaded question? 
 
            3               THE WITNESS:  It is a great question. 
 
            4               I think, know, the reason -- I have 
 
            5   personally in some areas will, would favor doing that, 
 
            6   at least saying "we are going to pick -- we will have 
 
            7   a couple.  You can have a couple choices, school 
 
            8   districts." 
 
            9               And that the State will provide the funding 
 
           10   for the curriculum, the books, training the teachers 
 
           11   on the curriculum, making sure that everybody is -- 
 
           12   that the children have the chance to learn the 
 
           13   standards. 
 
           14               It is very controversial, because people 
 
           15   want to -- we have a long-standing tradition of local 
 
           16   control.  There are a lot of ways to meet the 
 
           17   standards. 
 
           18               You can argue that districts will argue 
 
           19   that, maybe, they would prefer to have a different 
 
           20   curriculum, and where that curriculum may have some 
 
           21   areas of weakness, they will augment it. 
 
           22               So that they can -- they will bring in 
 
           23   additional materials to make sure that the material, 
 
           24   the State standards are covered. 
 
           25               So, you know, there are more ways than one 
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            1   to be sure that the kids are taught the standards and 
 
            2   they would prefer to do it a way that they find, you 
 
            3   know, more to their liking. 
 
            4               Maybe there is a district that has the 
 
            5   money to do it.  Maybe they are getting pretty good 
 
            6   results. 
 
            7               You know, in the area of math, we are 
 
            8   really struggling as a system.  We have a high degree 
 
            9   of mobility in our State.  The kids are moving all of 
 
           10   the time. 
 
           11               If you miss some of the foundational 
 
           12   principles in math, I think that it is very difficult, 
 
           13   sometimes, for kids to regain that ground and, I think 
 
           14   that there is a pretty strong case to be made. 
 
           15               It is -- maybe this is a little off the 
 
           16   track, but it is interesting to watch nationally on 
 
           17   the question, because as we speak, the country is now 
 
           18   46 states have signed up to consider a common core of 
 
           19   standards in reading and math. 
 
           20               In part, because they want to make sure 
 
           21   that the federal government wants to make sure that 
 
           22   all students in the whole country are meeting high 
 
           23   standards. 
 
           24               But, also, so that they can find economies 
 
           25   of scale for the development of the materials and the 
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            1   teacher training. 
 
            2               THE COURT:  That was exactly where my next 
 
            3   question was headed, which is wouldn't there be an 
 
            4   economy of scale of having one set of textbooks, for 
 
            5   example, for all classes in math across the State? 
 
            6               Are you aware of any other States, who do 
 
            7   have standardized curriculum State-wide. 
 
            8               THE WITNESS:  I know that some do, but I 
 
            9   don't off the top of my head.  I can't give you an 
 
           10   exact example. 
 
           11               I will say that it IS not widespread, 
 
           12   though.  As much as it might seem like a logical thing 
 
           13   to do, it is, the tradition of local determination 
 
           14   about curriculum is a long-standing tradition. 
 
           15               The move to common state standards is, you 
 
           16   know, an education history relatively recent. 
 
           17               THE COURT:  Is there any study or analysis 
 
           18   on how much is spent annually on K through 12 
 
           19   education for total spending for all sources? 
 
           20               THE WITNESS:  Not that the Board has done. 
 
           21               THE COURT:  So in other words, what I am 
 
           22   essentially talking about is looking at all 265 School 
 
           23   District? 
 
           24               THE WITNESS:  295 school districts. 
 
           25               THE COURT:  295 School District, I think 
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            1   that you add up each one?  Nobody has done that. 
 
            2               THE WITNESS:  No. 
 
            3               I think that people have looked at total 
 
            4   spending.  I am just saying that, the State Board of 
 
            5   Education hasn't done that work. 
 
            6               But I have seen many presentations, where 
 
            7   people have looked at total spending, total 
 
            8   expenditure, per pupil, and they have included all 
 
            9   sources of revenue, which is useful to do, because you 
 
           10   can't really get a true picture without doing that. 
 
           11   The local levy share is very significant now. 
 
           12               The State -- if the State's share has 
 
           13   diminished relative to the total, the local levy share 
 
           14   has grown and the federal share is -- it is not nearly 
 
           15   as big as those two, but it is not insignificant. 
 
           16               The people from the OSPI probably would be 
 
           17   better able than me to answer some of those questions. 
 
           18               THE COURT:  I assume from your last answer 
 
           19   that you couldn't answer the question of how much of 
 
           20   that total pot or pool would fall into expenditures 
 
           21   for Basic Education? 
 
           22               THE WITNESS:  I can't answer it with 
 
           23   precision. 
 
           24               The local levy, the reports that I have 
 
           25   read, the local levy dollars seem increasingly to be 
 
 
 
                Dolores A. Rawlins, RPR, CRR, CCR Official Court Reporter, 
206-296-9171   
                                                                   2934 
 
 
 
            1   paying for things that you would consider fairly 
 
            2   standard operational costs, as well as things like 
 
            3   that extra instructional time that allow the district 
 
            4   to go, you know, beyond the current graduation 
 
            5   requirements. 
 
            6               THE COURT:  When you say "standard 
 
            7   operational costs," in your opinion, does that fall 
 
            8   within the State's duty to provide Basic Education? 
 
            9               THE WITNESS:  Yes. 
 
           10               THE COURT:  That is being funded by dollars 
 
           11   other than from the State? 
 
           12               THE WITNESS:  Yes. 
 
           13               THE COURT:  In your opinion, if House Bill 
 
           14   2261 were fully implemented and funded, would the 
 
           15   State be meeting its constitutional mandate under 
 
           16   Article IX, Section I; that is, to provide ample 
 
           17   provision for education for all students? 
 
           18               THE WITNESS:  I think that it would. 
 
           19               I think that it is just -- sort of 
 
           20   reiterates -- it is, that piece of legislation has a 
 
           21   lot of sections in it.  It isn't just about money. 
 
           22               So it is the full implementation of all of 
 
           23   the sections, and some of the sections are not as 
 
           24   developed as others. 
 
           25               So, you know, you have to assume that the 
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            1   sections will be taken seriously, and the reform -- 
 
            2   the system improvement aspects would be enacted. 
 
            3               Then there is the dimension of time.  I 
 
            4   would be a little worried if nothing -- no 
 
            5   implementation -- I would be more than a little 
 
            6   worried, if no implementation began until 2018, for 
 
            7   example. 
 
            8               I mean, the -- it is good that there is an 
 
            9   end date.  But it is important, extremely important 
 
           10   that the pace of implementation would be robust. 
 
           11               THE COURT:  Thank you Ms. Ryan. 
 
           12               May be some follow up questions, 
 
           13   Mr. Ahearne. 
 
           14                REDIRECT EXAMINATION 
 
           15 
 
           16   BY MR. AHEARNE: 
 
           17      Q.  Actually, on the last question that your Honor 
 
           18   asked, 2261 is fully implemented, but it would satisfy 
 
           19   the constitutional duty. 
 
           20          Does it matter, Ms. Ryan, to your answer what 
 
           21   the staffing ratios ends up being in the full 
 
           22   implementation? 
 
           23      A.  I don't know what you mean, "the staffing 
 
           24   ratio." 
 
           25      Q.  For example part of the -- 
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            1      A.  The class size? 
 
            2      Q.  Sure.  The class size, does that matter? 
 
            3      A.  Of course. 
 
            4      Q.  So if full implementation, if the legislature 
 
            5   ends up doing, or the governor ends up signing on the 
 
            6   full implementation is actually increasing the class 
 
            7   sizes, would that be satisfying the constitutional 
 
            8   duty in your opinion? 
 
            9               MS. BASHAW:  Objection; calls for the 
 
           10   speculation, overly broad. 
 
           11               MR. AHEARNE:  The problem that I am having, 
 
           12   your Honor, is when you say "fully implemented" the 
 
           13   whole thing is speculation, because we don't know what 
 
           14   the staffing ratios are.  We don't know what the NERC 
 
           15   ratios are. 
 
           16               THE COURT:  It is a hypothetical.  I will 
 
           17   allow the answer witness to answer the hypothetical. 
 
           18               Overruled. 
 
           19      A.  That is why I have said in response to this 
 
           20   question that it is important -- when I am saying, 
 
           21   "yes, it would fully, fully implementing, it would 
 
           22   fulfill the constitutional responsibility." 
 
           23          I am saying that you have to take it, take 2261 
 
           24   in its entirety, all of the its sections, not just the 
 
           25   money sections and that some of the sections were much 
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            1   more developed than others. 
 
            2          So you have to -- by -- to answer yes, you have 
 
            3   to assume that the work that is called for is done. 
 
            4   It is done with the intention that the law, for which 
 
            5   the law was written, to implement a new definition of 
 
            6   Basic Education that honestly and with good affect, 
 
            7   meets this intent to prepare students for 
 
            8   post-secondary education success, career preparation, 
 
            9   citizenship, that it is -- it is certainly possible, 
 
           10   in some bad scenario, to imagine poor implementation. 
 
           11          Then, you know, if the question was like, "what 
 
           12   if they do X, Y or Z?" 
 
           13          To me that would not be not be meeting the 
 
           14   intent of the law and, no, it wouldn't meet the 
 
           15   constitutional obligation. 
 
           16          But we supported 2261.  We called it a road map. 
 
           17          We thought that it was a good piece of 
 
           18   legislation that expressed the intent that established 
 
           19   the new definition.  There is a lot of work to be 
 
           20   done. 
 
           21          So, you know, I am just answering, if, in my 
 
           22   opinion, it is if that work all gets done, if it is 
 
           23   aimed properly at the original intent and that it 
 
           24   would suffice. 
 
           25      Q.  I just want to make sure we are all clear on 
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            1   when you tell the judge that you believe full 
 
            2   implementation would satisfy the State's 
 
            3   constitutional duty, am I correct that you mean by 
 
            4   full implementation -- full implementation in a way 
 
            5   that produces the results that you believe are 
 
            6   intended, which is providing the education that makes 
 
            7   kids competitive in today's economy and able to 
 
            8   participate in our democracy. 
 
            9      A.  That is correct. 
 
           10      Q.  If it is implemented for a way, for example, 
 
           11   reduces the NERC allocation, from what they are today, 
 
           12   or reduces the staff that is paid for from the way it 
 
           13   is today, that isn't the kind of full implementation 
 
           14   that you are talking about that would satisfy the 
 
           15   constitutional duty; correct? 
 
           16      A.  That is correct. 
 
           17               MR. AHEARNE:  That is all I have, your 
 
           18   Honor. 
 
           19               THE COURT:  Thank you, Mr. Ahearne. 
 
           20               Ms. Bashaw? 
 
           21               MS. BASHAW:  No further questions, your 
 
           22   Honor. 
 
           23               THE COURT:  Are you asking this witness to 
 
           24   be excused, Mr. Ahearne? 
 
           25               MR. AHEARNE:  Yes, your Honor. 
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            1               THE COURT:  Any objection? 
 
            2               MS. BASHAW:  No objection. 
 
            3               THE COURT:  Thank you. 
 
            4               Thank you for your multiple appearances and 
 
            5   thank you for your patience with the process. 
 
            6               MS. BASHAW:  We will take care of those 
 
            7   exhibits.  You don't need to worry about them. 
 
            8               MR. AHEARNE:  Thank you. 
 
            9               THE COURT:  Mr. Ahearne. 
 
           10               MR. AHEARNE:  I am waiting for you, your 
 
           11   Honor. 
 
           12               THE COURT:  We are going to adjourn in just 
 
           13   a moment.  I know that we have some housekeeping 
 
           14   matters, I think. 
 
           15               I can't recall what we needed to discuss? 
 
           16               MR. AHEARNE:  Actually, we were going to 
 
           17   put some things on the record.  But I have the 
 
           18   Superintendent of Edmonds School District is here. 
 
           19               We passed the 4 o'clock hour.  He has a 
 
           20   board meeting tonight.  I am assuming we are not 
 
           21   putting him on. 
 
           22               THE COURT:  I can't, I have a criminal 
 
           23   matter. 
 
           24               MR. AHEARNE:  I wanted to let him go and 
 
           25   have you say, where is your next witness?" 
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            1               THE COURT:  No.  Unfortunately, we will 
 
            2   have to pick up his testimony tomorrow. 
 
            3               MS. BASHAW:  Your Honor, we have a 
 
            4   logistical problem now. 
 
            5               THE COURT:  Sure. 
 
            6               MS. BASHAW:  Because, you know, everybody 
 
            7   is trying to get through this as fast as we can. 
 
            8               I mean no dispersions, but we have an 
 
            9   expert from out-of-state that is here in town that we 
 
           10   were expecting to be able to testify tomorrow -- 
 
           11               THE COURT:  All right. 
 
           12               MS. BASHAW: -- and getting done tomorrow. 
 
           13               So I would like to -- 
 
           14               MR. AHEARNE:  Dismiss your case? 
 
           15               MS. BASHAW:  No. 
 
           16               I haven't been able to speak to Mr. Ahearne 
 
           17   about this, but given the logistics that we are 
 
           18   running into whether we can take this witness out of 
 
           19   order to make sure that he can get out of here and 
 
           20   back on his plane back home. 
 
           21               I am not confident that we can get through 
 
           22   Mr. Emmil and do him tomorrow. 
 
           23               MR. AHEARNE:  Mr. Brossoit. 
 
           24               Based on my understanding, is that the 
 
           25   State is not moving to dismiss the close of our case. 
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            1   We discussed this off of the record. 
 
            2               THE COURT:  That is what we were going to 
 
            3   put on the record; that is correct. 
 
            4               MS. BASHAW:  That is correct. 
 
            5               MR. AHEARNE:  Based on that and part of the 
 
            6   reason that we have got into that discussion yesterday 
 
            7   was that the transcript designations that we had 
 
            8   provided to the State --  and I understand that the 
 
            9   State is backlogged, they haven't gotten back. 
 
           10               I want to make sure that the petitioners 
 
           11   weren't going to be, it wasn't going to held against 
 
           12   us that we haven't submitted them with the State's 
 
           13   before we closed. 
 
           14               Based on the State not moving to dismiss at 
 
           15   the close of our case, I am willing to be cooperative 
 
           16   in letting them actually put on one of their witnesses 
 
           17   before I close, because of the scheduling issues. 
 
           18               THE COURT:  Do you want to bring your 
 
           19   superintendent back on Thursday then? 
 
           20               MR. AHEARNE:  I need to talk to the 
 
           21   superintendent to see what works with his schedule. 
 
           22               THE COURT:  Why don't you do that and work 
 
           23   this out with Ms. Bashaw in terms of with her witness 
 
           24   schedules, out of town scheduling, willing to 
 
           25   accommodate her. 
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            1               For the record, since we did discuss this 
 
            2   yesterday off the record after the close of the 
 
            3   testimony, the State -- the Respondent State , had 
 
            4   indicated that this were not going to make a Civil 
 
            5   Rule 50 judgment motion for judgment on the evidence 
 
            6   motion at the close of plaintiff's case. 
 
            7               Petitioners had indicated their concern 
 
            8   that there were outstanding depositions that 
 
            9   Petitioners wanted the Court to consider as part of 
 
           10   their case-in-chief. 
 
           11               So the accommodation that we have reached 
 
           12   is that the State will have additional time to comment 
 
           13   and designate and object on those deposition 
 
           14   transcripts; that there won't be a CR 50 motion. 
 
           15               The Court will consider all of the evidence 
 
           16   before issuing a ruling, including the deposition 
 
           17   transcripts. 
 
           18               Is that your understanding, Ms. Bashaw? 
 
           19               MS. BASHAW:  Yes, your Honor. 
 
           20               Although I would just add one caveat.  I am 
 
           21   not sure how many more are supposed to be coming in. 
 
           22   I think that we are up to 23 now, in terms of the 
 
           23   deposition designations. 
 
           24               I guess I am hoping that at some point that 
 
           25   it stops. 
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            1               MR. AHEARNE:  I can go ahead and state on 
 
            2   the record what it is right now. 
 
            3               We have given the State all of the 
 
            4   designations. 
 
            5               MR. ROBB:  Yes. 
 
            6               MR. AHEARNE:  Ms. Contreras was in.  She is 
 
            7   the witness that we had problems with yesterday.  We 
 
            8   turned that in. 
 
            9               The only other three are the three 
 
           10   witnesses that Mr. Clark said that you are calling 
 
           11   them, Lou Adams, Victor Moore and Cal Brody.  They are 
 
           12   coming in any way in the State's case. 
 
           13               THE COURT:  All right. 
 
           14               So with that caveat, then, Mr. Ahearne, 
 
           15   that is a correct recitation of our discussion off the 
 
           16   record. 
 
           17               MR. AHEARNE:  Yes, your Honor. 
 
           18               THE COURT:  We will proceed in that manner. 
 
           19               I will let counsel confer with respect to 
 
           20   how they want to proceed tomorrow. 
 
           21               I am working on finding additional time, if 
 
           22   we can, I might schedule to take a little bit of the 
 
           23   pressure off. 
 
           24               But Marci is working very diligently in 
 
           25   trying to juggle my calendar. 
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            1               We are doing what we can on our end, we 
 
            2   will know more tomorrow. 
 
            3               MR. AHEARNE:  Thank you, your Honor. 
 
            4               THE COURT:  Thank you, both. 
 
            5               If you have matters tomorrow, our 8:30 is 
 
            6   struck. 
 
            7               I can take the bench at 8:45, if you would 
 
            8   like, if you have any preliminary matters at that 
 
            9   time. 
 
           10               MS. BASHAW:  Maybe the depositions that are 
 
           11   ready to be presented to the exhibits can be admitted. 
 
           12               THE COURT:  Why don't we do that at 8:45 
 
           13   tomorrow. 
 
           14               MR. AHEARNE:  That is fine. 
 
           15               THE COURT:  We are adjourned in the 
 
           16   McCleary matter.  We will go off the record in 
 
           17   McCleary. 
 
           18               Thank you, counsel. 
 
           19               MS. BASHAW: Thank you. 
 
           20               MR. AHEARNE: Thank you. 
 
           21               THE BAILIFF: All rise. 
 
           22               Court is adjourned. 
 
           23               (Court was adjourned for the day.) 
 
           24 
 
           25 
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